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Mr. Kenneth V. Herstowski
RCRA Corrective Action and Permits Branch
Air, RCRd and Toxics Division
United States Environmental Protection
Agenry, Region VII
726 Minnesota Avenue
Kansas City, Kansas 66101

R0 0 12 3496
RCRA RECORDS CENTER

RE: T H Agriculture & Nutrition, L.L.C.
Commentg on RCRA Facility "Background Information Document"
5220 Speaker Road, Kansas City, Kansas
RCRAID# KSDO992397I7

Dear Mr. Herstowski:

Spencer Fane Britt & Browne LLP is writing on behalf of T H Agriculture & Nutrition,
L.L.C. ('THANf'). THAN received your letter dated January 19, 1999 and the above-referenced
"Background Information Document" ("BID") regarding the closed surface impoundment (also
known as the "overflow pond") at 5220 Speaker Roadr, Kansas City, Kansas. As requested in your
letter, THAII provides the following comments and information for inclusion in your file and the
administrative recotd.

I The correct address of the former surface irhpoundment is 5020 Speaker Road. The
5220 Speaker Road address is the address associated with THAN's former business office.
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In the BID; the Environmental Protection Agency's ('EPA's") contractor discusses the
history ofthe closed overflow pond btrt the contractor frils to include critical information that would
complete the history. Although the.last activity and date discussed in the BID is the May 1988,

THAN clozure of,the overflow pond pursuant to an EPA and Kansas Department of Health and

Environment (*KDIHE-').approved clostrre plan @ID, page 6), THAN has conducted several years

of groundwater Sampling since then. 'Based on the groundwater sampling results, the KDI{E has

determined that the closed overflow pond does not adversely affbct the'groundwater.

Since the 1988 THAN closure of the overflow pond, THAN and the KDHE conducted
meetings and correspondd regarding the necessity of groundwater monitoring at the closed overflow
pond and wtrether the facility ever achieved'interim status (see Attachment A). Without conceding
that the facility achieved interim status, THAN, at KDHE's request and on a voluntary basis, agreed

to conduct groundwater monitoring and collected several rounds of analytical data over a period of
several years subsequent to thepond closgre.

In April 1995, THAN received a letter from Miles Stotts, the Chief of KDIIE's Technical
Support Section of the Bureau of Waste Management, acknowledgtng that (l) groundwaler
monitoring was "not required bylstate o: federal regulations," (2) THAN installed a groundwater
monitoring system on p "voluntary basis," which THAI.I monitored for "several years," and (3) the
analysis conducted by the KDHE ofsplit samples from the September 1994 sampling event "indicated
that the srrface impoundment area is not adversbly af,ecting groundwater beneath the site." The
letter con0luded by authoriiing THAN to "cease groundwater monitoring" of the facility (see

Attachment B). This letter and its determinations should be described in Section 2.2,Facility History,
ofthe BID. Moreover, Section 4.3, History'of Release, should state thit the KDIIE concluded that
the overflow pond is not adversely affecting the groundw'ater:

As statd in the BID, the surface impoundment was included in the Thompson-Hayward
Chemical Company's C'THCC") original. RCRA Part A permit request in November 1980 as an

overflbw pond for the aeration l4goon. Aher the sale of the 5200 Speaker Road property, where the
aeration lagoon was located, THAN, at the request of the KDI{E, independently filed a protective
RCRA Part A application for the overflow pond located at 5020 Speaker Road because it was not
included in the sale. In 1984, this application was terminated at THAN:s request because the
overflow pond had been inactive since RCRA iegulations went into effect, and the facility never
qualified for interim status. THAN subsequently conducted a clean closure of the overflow pond
under EPA and KDHE supervision in 1988.

During the time period between 1984 and 1988, there were many communications between
THAN arid ttreXOfm, regarding the applicability ofRCRA rules to the closed surface impoundment.
Letters between THAN, or TTIAN's counsel, and the KDI{E are included as Attachment A to this

o376444.02
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letter, whici €rplain that because tlp overflow pond did rd receive waste after 1978, the facility was
not an active unit on or after November 19, 1980, thc effective date of the RCRA regulatory
requirenuits. Accordingly, ttre frcility never qualified for interim status and is not subject to RCRA
regulatory requirements for interim status facilities.

To put to rest any issues regarding the regulatory ststus of the closed overflow pond,
however, THAN met with the KDIIE in 1994 to discuss the steps necessary to ensure that no
additional activities were requireil regarding monitoring the closed pond and to verify that THAN
cotrld close tbe four monitoring wells on the property if it so desired. THAN and the KDHE agreed
to perform an additiorial round of groundwater sampling and analysis from the four wells. This
sunplingwas performed, under the KDHE oversight, in September 1994. Analytical samples were
split withKDHE during the sampling event. Following the KDIIE's analysis of the split samples, it
issued the letter referenced above from Mr. Stotts concluding that the former overflow pond has no
adverse impact on groundwater and authorizing THAN to discontinue groundwater monitoring.

.Accordingly, because THAN has completed dl work required by the KDTIE to close the
overflow pond and because it was never actiVe afterNovember 19, 1980, the BID should reflect that
(l) the facility did not achieve interim status; (2) the overflow pond was closed in 1988, in
accordance with KDHE and EPA requirements for clean closure (BID, page 6); (3) subsequent
grbundwater monitoring, voluntarily pe'rformed by TTIAN, has demonstrated that the former
overflow pond is not adversely affecting groundwater (KDHE, 1995); and (a) no further action is
required regarding the overflow pond.

If THAN can be of further assistance in this rRatter, please contact me at the above listed
number

Very truly yours,

rhA
Michael D. Hockley

MDH:trc

Robert F. Wells
iUsa Weinstock" Esq.
Leslie Humphrey, Esq. (Office of Regional Counsel, u.S. E.P.A. Region VII)

cc
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June 20, 1985

Mr. Thomas Gross, Chlef
Field Services Section
Division of Environluent
Bureau of Environnental Sanitation
StaEe of Kansas
Department of Health
and EnvironrDent
Topeka, Kansas 66620

Dear Tom:

I am writing in response to our meeting in your
office on June 12, 1985 and your subsequent telephone
conversation with me on June 18, 1985, regarding the status
of the surface inpoundment located on the TH Agricultural
and Nutrition Company property. \rhile I am tempted to
explore the entire history of the facility with lou, I
would, for the purposes of this letter, like to focus on an
issue you raised during the phone call regarding whether the
impoundment located at the site has interim status; in
particular, r.'hether the impoundnent was active after
November 19r 1980.

As you know, THAN filed a notification, under
section 3010 of the Resource ConservaEion and Recovery Act,
and a Part A application at the request of the state and
EPA. While at first gLance, it would appear that the TIIAN
impoundment has interim status simply as a consequence of
those submissions, closer examination of the facts and the
pertinent regulations reveals
have interim status. Under s
receiving a letter from TIIAN
secEion 3010 notificationr oD
protective filing made in error.

that the THAN site does not
eparate cover, you will be
withdrawing its Part A and
the grounds that it was a
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subsequently reconpiled in Part 270 of EPArs regulations.
The pertinenE language appears in 40 CFR section 270.70
entitled "Qualifying-for- Interim Status.rl

This regulation imposes the following requirements
to obtain interim status: the applicant must (1) osrn or
operate an t'existing hazardous wiste management facilityrl
and (2) submit notification under section 3010 of RCRA and a
Part A application. To determine whether a facil-ity was in
existence, EPA requires one to show it was in active use.
The THAN pond has been inactive since 1978.

No doubt you will ask why THAN filed a Part A and a
section 3010 notiflcation if the facility was inactive and
not entitled to interim status. The answer is simple: the
company was confused about the regulatory requirements and
was seeking to follow a request from EPA and KDI{E. At the
time these documents were filedr Do one at the company
appreciated the 1ega1 significance of the unavailability of
interim status for an inactive facility. I am sure you will
admit that EPArs regulatory program under RCRA is extremely
confusirg, especially to the regulated community. EPA
itself recognized that nany companies filed documentation to
obtain interin status to protect themselves in case it was
required, even though they had questions about the need to
make such a filing. This is made clear in the November 19,
1980 Federal Register at page 76635, where EPA states:

We have been advised that a number of facilities which
are not now subject to EPArs hazardous waste regulations
have filed rtprotectivett notifications and
applications to compLy with EPA|s May 19,
[now Part 270) regulations and thus assure
will be able to obtain interim status in t
necessary). Many of these filings may not
under todayrs revised regulationi.

P
1

h

ermit
980, Part 122
that they
e future (if
be necessary

On the preceding page in that Federal Register
notice, EPA provided several exampLes of practical
application of these regulations to different situations.
Example 4 discussed a 1andfilI which did not receive any
wastes after November 19, 1980 but several years 1ater,



prompted by a change in EPAI
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s 1evel of exemption for snal1
to rrreactivate its on-site

. This example makes cLear that
the facility was not considered active after November 19,
1980. It only became active when it received additional
waste.

This discussion ln the November 19, 1980 Federal
Register thus confirrns that the surface irnpoundment owned by
THAN was not active efter November 19, 1980, and thus not
entitled to interim status.

llith respect to the basiC facts, there is no
disagreement between the state and T}IAN that no wastes were
added to the surface impoundment between November 19, 1980
and nov. It is Ey understanding from your telephone
conversation with me earlier this week, that you believe
that because the facility was a surface impoundment, rather
than a 1andfiI1, it was nonetheless considered active even
though nothing was added to it after November 19, 1980. You
based this interpretation upon a letter from John Skinner of
EPA to Thonas Devine in EPA Region IV dated August 17, 1983
which you apparenEly had just heard about at the time of our
conversation, but which you had not yeE actually read.
Since our phone cal1, I have seen the actual text of this
letter. As you explained it to Ee, it is your understanding
that John Skinner made a distinction between a storage
facility and a 1andfi1l, finding Ehat a 1andfil1 is for
permanent disposal but a storage facility is only an interim
measure in anticipation of further action. Apparently you
thought Skinner's letter said s surface impoundment is by
definition a storage facility. This is not true. Indeed,
the final sentence on page one of Skinnerts letter reads:

If, however, the placement of waste in the surface
impoundment or waste pile occurred before November
19, 1980, and such placement constituted final
disposal, the interim status requirements would not
apply to the facllity unless the owner or operator
engaged in significant management activities after
November 19, 1980.



Likewise, EPArs regulations make clear that a
surface impoundment is for aL1 practical regulatory PurPoses
considered- a landfill for permanent disposal where wastes
remain in the surface impoundment after closure. For
example, 40 CFR section 265.228(c) states in pertinent part
that:

If the olrner or operator [of a surface impoundrnent] does
not remove all the impoundnent materials. . . he must
close the impoundment and provide for post-closure care
as for a landfill under subpart G in section 265.310.
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undisputed that if the surface impoundroent
that it would have been considered inactive
18, 1980 and would not be subject to RCRA
requirements. Because the company had no

Ir is
was a landfiIl
as of November
interim status
intention of adding wastes to the surface impoundment after
that time, it was equivalent to an inactive 1andfi11 and
thus inactive within the meaning of RCRA and not subject to
any interim staEus requirements.

As I have said to you on an earlier occasion, I
believe THAN has a substantial case to raise in defense
against any enforcemenL action that rnight be contemplated by
the Kansas Department of Health and Environment and EPA
regarding the applicability of R.CRA to this facility as an
interin status facility. THAN, however, does not wish to
press this issue to the point of litigation and seeks to
lrork out a reasonable compronise with your office and EPA
leading to an appropriate c1-eanup of the site. With this in
nind, I aro hopeful that we can continue our dialogue
regarding any differences which may remain with respect to
interpretations of the applicable regulations withouE resort
to any unilateral enforcement action. I think a 1ot more
can be accomplished by working together than through an
adversary proceeding.

In this regard, please keep in mind that TITAN is
ready to transport the impounded wastes to any appropriate
disposal site acceptable to KDHE. Such a cleanup is more
than is required and all we ask is for the cooperation of
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KDHE and the United States Environmental Protection Agency
to help us locate a suitable site.

Si erely yours,

Kenneth . Rubin

appears un1ike1y. In ny absence, pleas
telephone caIIs and correspondence rega
my partner, John Quarles. John is loca
His direct telephone number is (202) 87

KAR: gaf

P.S. I am leaving for vacation on June 25. I was hoping we
could resolve any outstanding issues by that date, but this

e direct all
rding this matEer to
ted at my address.
2-5118.
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January 30, 1991

VTA CERTIFIED I,I.ATL
RETT]RN RECBIPT REOUEsTED

lilr. Martin L. West
Environmental Geologist
Hazardous Waste Section
Bureau of Air and Waste l.lanagement
Kansas Department of Hea1th & Environment
Forbes Fie1d
Topeka, KS 66620-000l-

Re: TII Agriculture and Nutrition Companv, fnc. (trTEANtr)

Dear Mr. West:

f am writing on behalf of TH Agriculture and Nutrition
Conpany, fnc. (rtTitiu{tr) in response to your January 22, 1991
letter (copy enclosed) regarding the submission of ground'water
monitoring reports for calendar year L99O by certain interim
status hazardous waste management facilities regulated under the
Resource Conservation and Recovery Act of L976 (rrRCRArr). Your
letter req'uested that THAN submit such a report by March t, 1991
for the closed surface impoundment in Kansas City, Kansas.

Based on past discussions with the Kansas Department of
Health and Environment, it appears that your January 22 letter
may have been sent as a routine itreminderrr letter to various
companies listed in a KDHE file of RCRA-regulated TSD facilities
that .arp cncr-at i nar rrnrlar i nlarin clrlrre Tn rnv orronf tho- . -.. _ ,
closed THAN surface impoundment in Kansas City, Kansas is not a
RCRA-regulated TSD facility and thus is not subject to the ground
water monitoring and reporting requirements referenced in your
letter.

THAN has consistently taken this position in its previous
communications with both the EPA Region VII office and the KDHE.
To briefly restate some of the more recent history: In 1985,
THAN submitted signed affidavits to EPA Region VII documenting
that the surface impoundnent was not used to manage hazardous
waste after November L9, 1980. In 1986, EPA Region VII advised
KDHE that there was insufficient evidence to suggest that the
surface impoundment was tractivett after November 19, 1980 and thus
subject to RCRA regulation. In 1987, THAN closed the surface
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impoundment pursuant to KDHE approval and
closure was complete. KDHE later advised
had been completed to its satisfaction.

then
THAN

certified that
that the closure

Although THAN has voluntarily subnritted certain ground water
monitoring data pertaining to the closed surface impoundment,
TIIAN has respectfully maintained that the unit is not subject to
the RCRA hazardous waste ground water monitoring regulations for
interim status facilities. Because the issue of the unitrs
status under RCRA has come up from time to time, TIIAN has offered
to provide any additional information that KDHE might require in
order to help put this issue to rest. Most recently, in August
of 1989 and again in January of L990, Mr. John paur Goetz of KDHE
agreed that THAN need not undertake any further ground water,
monitoring activities until this issue had been resolved. THAN
had heard nothing further from KDHE prior to your letter of
January 22, l-991.

rn concrusion, T}IAN continues to betieve that the crosed
surface impoundment is not subject to the RCRA hazardous waste
ground water monitoring regulations. Please comrnunicate. directly
with the undersigned if you have any questions regardi.ng this
letter or would like any additional information.

Sincerely,

\t;tau.
Michael W. Steinberg

ElrU r
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February 21, 1-992

VTA CERTTFTBD UAII,
RETURN RECEIPT REOUESTED

Mr. Steven L. Travis
Environmental Geologist
Hazaroous i{aste Section
Bureau of Air and Waste Management
Kansas Department of Health & Environment
Forbes Fie1d
Topeka, KS 66620-0001

Re: T B Aqriculture t Nutrition Compauv, Inc. (ttTIIANtt)

Dear Mr. West:

I am writing on behalf of T H Agriculture & Nutrition
Cornpany, Inc. (,,THAlgttl in response to your January 31, J-9g2
letter (copy enclosed) regarding the submission of ground water
monitoring reports for calendar year 1991 by certain interim
status hazardous waste management facilities regtrlated under the
Resource Conservation and Recovery Act of lg76 (trRCRA'r). Your
letter reguested that THAN subnit such a report by March 1, 1991
for the closed surface impoundment in Kansas City, Kansas.

Based on past discussions with the Kansas Department of
Health and Environment, it appears that your January 31 letter
may have been sent as a routine 'treninderrr letter to various
companies l-isted in a KDHE file of RCRA-regulated TSD facilities
that are operating under interim status. In any event, the
closed THAN surface impoundrnent in Kansas city, Kansas is not a
RCRA-regulated TSD facility and thus is not subject to the ground
water monitoring and reporting requirements referenced in your
letter.

TIIAN has consistently taken this position in its previous
communications with both the EPA Region VII office and the KDHE.
To briefly restate some of the more recent history: rn 19g5,
THAN submitted signed affidavits to EPA Region vIi docuurenting
that the surface inpoundment was not used to manage hazardous
waste after November L9, 1980. rn 1996, EpA Region Vrr advised
KDHE that there was insufficient evidence to suggest that thesurface impoundrnent was ttactivett after November- ig, 19gO and thussubject to RCRA reguration. rn 1982, THAN closed the surface
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impoundment pursuant to KDHE approval and then certified that
closure was complete. KDHE later advised THAN that the closure
had been completed to its satisfaction.

Although THAN has voluntarily subnitted certain ground water
monitoring data pertaining to the closed surface irnpoundment,
THAN has respectfully maintained that the unit is not subject to
the RCRA hazardous waste ground water nonitoring regulations for
interim status facilities. Because the issue of the unitrs
status under RCRA has come up from tine to time, THAN has offered
to provide any additional information that KDHE rnight require in
order to help put this issue to rest. Most recently, in August
of 1989 and again in January of 1990, Mr. John Paul Goetz of KDHE
agreed in discussions with the undersigned that TIIAN need not
undertake any further ground water rnonitoring activities until
this issue had been resolved.

In conclusion, TIIAN continues to believe that the closed
surface impoundment is not subject to the RCRA hazardous waste
ground water monitoring regulations. Please courmunicate directly
with the undersigned if you have any questions regarding.this
letter or would like any additional information.

Sincerely,

?tul;t -
Michael I{. Steinber9

enc.
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T H AGRICULTURE & NUTRITION COMPANY lNC.
15313 West 95th Street
Lenexa. Kansas 65219

(913) 888-2922 (913) 888-0255 - FAX

January 18, 1995

l,tr. Steve Travis
Environmental Geologist
Hazardous Waste Section
Bureau of Air and Waste Management
Kansas Department of
Health and Environment
Forbes Field, B1dg. 740
Topeka, Kansas 66620-0001

RE: ADalytical Data From Groundwater Samples
5020 SPeaker Road
Xansas CitY, Nansas

Dear Mr. Travis:

fn September of this year, T H Agriculture & Nutrition CompaDY,
Inc. lfHalll sampled four monitoring wells surrounding the
former impoundment at the above referenced location. The
sampling was performed by Burns & McDonnell, with split samples
collected by you for the Kansas Department of Health and
Environment (KDHE).

Attached are ful1y validated analytical data frorn the
groundwater samples collected by Burns & McDonnell. The
iamples were analyzed by IEA of Research Triangle Park, North
CarLlina, for Semi-Volatite Organic Compounds (SVOCs), Volatile
Organic Compounds (VOCs), Organochlorine Pesticides (OCLs),
Ueificides, Metals, and various other parameters requested by
KDHE. Methodology of analyses were in accordance with EPA SW-
846 proceduresr ds specified in the Harcros Chemicals Inc RPI
Workplan and the approved THAN closure plan for the former
lagoon

Also attached is a copy of the field notes taken by Burns &

McDonnell which pertain to the sampling of the four monitoring
wells along with the associated well development records.

As the attached analytical data sunmary indicates, there were
no compounds indicated in the samples in other than trace
amounti, disregarding those compounds identified as laboratory
artifacts.

TIIAN believes that the attached data de;nonstrate that
groundwater contamination from the former lagoon at this

irf
Printed on Pec6led PaPer L)



Mr. Steve Travis
KDHE
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location is not an issue and further monitoring is not
necessary.

ff you have any questions or comments regarding the above,
please call me at (913) 888-2922.

Very truly yours,
T AGRI E t NUTRITION COIIPB]IY' INC.

DF

ect

JPc/js

cc: John Mitchell - KDHE
Bob We11s - TIIAN

Joh
Pro
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Bill Graves Governor

Department of Health and Environment
James J. O'Connell, Secretary

April 4, 1995

Mr. John P. Cleary
Project Manager
T H AGRICULTURE & NUTRITION COMPANY, INC
15313 West 95th Street
Lerrexa, Kansas 66219

Dear Mr. Cleary:

The purpose of this lener is to clarify the regulatory status of groundwater monitoring of the former
surface impoundment at the THAN facility. As you are aware, there has been confusion related to
this matter over the past several years.

A June 15, 1984 letter from KDHE to Woodward-Clyde Consultants, who had submined a closure
plan for the surface impoundment on behalfof THAN, stated that "since the surface impoundment did
not receive hazardous waste after January 26, 1983 post closure ground water monitoring is not
required by state or federal regulations. However, if you wish to install the system we would not
object".

THAN did install the system and has been monitoring it on a voluntary basis for several years. This
demonstrates the concern and environmental consciousness of your company and you sbould be
commended for this effort.

In September of 1994, KDHE requested to split samples with THAN during your sampling event.
Thank you for the oppornrniry to do so. The analysis from those samples indicated that the surface
impoundment area is not adversely affecting the ground water beneath the site.

THAN may cease ground'r','stei mcnitoring at the surfece i:npou::dnent area, howsver, TI{,^N nay
continue to monitor at your discretion. We trust that this letter clears up this matter. Should you
have any questiors, please contact me at the number below.

Sincerely,

Stotts,
Technical Support Section
Bureau of Waste Management

it
ii
il
!lil
J

Wes Bartley
John Mitchell

Mary Bitney
NEDO

Division of Environment, Bureau of Waste Management, Forbes Field Building 740, Topeka, Kansas 66620-0001
Telephone: (913) 296-1601

Fax Number: (913\ 296-8642
Pdntadon R*)dc<t PaEt


